
n 12 July 2016, The Arbitral 
Tribunal appointed by 
the Permanent Court of 
Arbitration, The Hague, 

Netherlands, ruled that China has no 
“historic title” over the South China 
Sea. This all started on 22 January 
2013, when the previous Philippines 
government initiated arbitration on 
the dispute in the South China Sea 
between China and the Philippines. 
In response, on 19 February 2013, 
the Chinese government solemnly 
declared that it would neither accept 
nor participate in that arbitration. 
Furthermore, on 7 December 2014, 
the Chinese government released documents showing 
that the Filipino Initiation was a breach of the agreement 
between the two states, violated the UN Convention on 
the Law of the Sea (UNGLOS) and went against the general 
practice of international arbitrations, and that the Arbitral 
Tribunal had no jurisdiction, but on 29 October 2016, 
the said Tribunal rendered an award on jurisdiction and 
admissibility. China stated the award was null and void. 
Nevertheless the Tribunal’s decision on 12 July 2016 has not 
been resolved.” 

The Philippines now has a new President, Rodrigo Duterte, a 
lawyer and a no-nonsense, tough but flamboyant politician. 
Manila said it welcomed the ruling but urged restraint and 
sobriety by all parties. This response shows good public 
relations and cutting edge diplomacy. Duterte recently 
appointed former Filipino President Fidel Ramos to make the 
first move to start a conversation with Beijing. President Xi 
Jinping said China will stay committed to resolving disputes 
through negotiations. Furthermore, senior government 
officials in the Philippines have called on the administration 
of President Duterte to start talks with China immediately 
and to ignore the July 22 ruling of the Tribunal. The former 
officers have also voiced concern over the US intervention 
into this regional issue.

In the Past, US and UK ignored 
Rulings
Teresa Cheng Yeuk-wah, chairwoman 
of the Hongkong International 
Arbitration Centre and a leading 
Hongkong law exper t  recent ly 
questioned the procedures and 
jurisdiction of the Arbitral Tribunal in 
The Hague. She said China and the 
Philippines can still resolve the dispute 
through negotiations. She added that 
a number of international treaties and 
conventions signed after World War II 
have all recognized China’s sovereignty 
over the South China Sea. She cited two 
cases, Nicaragua vs the United States 

and a maritime dispute between Mauritius and the UK. The 
UK and the US both questioned the court’s jurisdictions to 
rule and simply ignored their rulings.

“The US resolved the disputes with Nicaragua through 
dialogue afterwards and the UK and Mauritius are doing 
so now,” said Cheng, a seasoned counsel and arbitrator 
who has been involved in many international arbitration 
cases.

The UN distances itself
On 13 July 2016, the UN said it had nothing to do with 
the Permanent Court of Arbitration (PCA) which set up a 
tribunal which handled the South China Sea arbitrations 
case which the Philippines filed unilaterally in 2013. The 
UN said the International Court of Justice (1CJ), its judicial 
organ set up according to the Charter of the UN, happens 
to be located in the Peace Palace. In a post on its Sina Weibo 
micro blog, the UN said the PCA is a tenant of the Peace 
Palace in The Hague “but has nothing to do with the UN.” 
Stephanie Dujarric, spokesman for UN Secretary-General, 
Ban Ki-Moon, said. The UN does not have a position on the 
legal and procedural merits of the South China Sea arbitration 
case.
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What others say
Harvard University Professor Graham Allison said that no 
permanent member of the UN Security Council has ever 
complied with a ruling by the Permanent Court of Arbitration 
on an issue involving the Law of the Sea. He wrote in “The 
Diplomat” magazine on 11 July 2016 that “In fact, none of 
the 5 permanent members of the UN Security Council has 
ever accepted any international court’s ruling when in their 
view it infringed on the sovereignty or national security 
interests. Thus, when China rejects the court’s decision in this 
case, it will be doing just what the other great powers have 
repeatedly done for decades.”

“The US Navy, the strongest in the world, will go wherever it 
wishes; there are hostile forces in the US, and they worked 
together with the Philippines to make the arbitration case. 
The US is not part of the UNCLOS (United Nations Convention 
on the Law of the Sea), but China has been a part of it. The 
Philippines leadership made a mistake and misjudgment.”

-  ZHENG YONG NIAN,
Director, East Asian Institute,

National University of Singapore

“Although the Philippines has not asked the tribunal to 
determine the sovereignty of the maritime territories involved, 
essentially the question before the tribunal concerns territorial 
sovereignty, and the tribunal is not entitled to decide such 
questions. China, in its declaration on becoming a party to 
UNCLOS, excluded third-party compulsory arbitration with 
regard to those issues which the tribunal is being asked to 
rule on by the Philippines. A declaration by a state party to a 
treaty remains in effect until it is withdrawn by the state which 
made it.

-  ABDUL GADIRE KOROMA,
Former Judge,

International Court of Justice

“You cannot have arbitration if one side says it does not 
participate, because arbitration is between two parties who 
want to participate. This is particularly ridiculous when it 
comes to the United States, because it does not adhere to a 
large number of international treaties. It is ridiculous that the 
United States comes to the South China Sea, about 8,000 km 
from the US shore, for political motives. It’s deliberately trying 
to create problems.”

-  JOHN ROSS,
British Columnist,

Former Deputy Mayor of London

“Questions of territorial sovereignty are governed by general 
international law, not by the law of the sea convention, 
from which the tribunal derives its jurisdiction. There is no 
enforcement mechanism for awards rendered by tribunals 
established under the law of the sea convention. Enforcement 
will depend on the parties to the dispute. China has made it 
clear it will not accept any award rendered.

-  STEFAN TALMON,
Professor of International Law,

University of Bonn

Conclusion
A win-win situation is still possible in which China and the 
Philippines can resolve the dispute through negotiations and 
soft diplomacy.  
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